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Could plurilateral agreements provide a way forwardout of
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* Mr. Grant Aldonas, Senior Advisor (Non-residentgn@e for Strategic and International
Studies

* Mrs. Jane Drake-Brockman, Global Services Network
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Introduction

The Doha Development Agenda (DDA) launched in 20¢ds supposed to achieve further trade
liberalisation while at the same time taking intx@unt the needs of developing countries. Ten years
have passed since its inception and no end of tdis in sight.

In this context of prolonged impasse, plurilateagkeements might provide a solution to solve the
impasse of WTO/DDA and offer as well a basis fdufa trade agreements within the WTO context.

This Policy Debate addresses the following questidould plurilateral agreements provide a way
forward out of the current impasse of the WTO/Doha Round?

The inputs for this Policy Debate are based onetkehanges amongst the participants in the CUTS
Online Trade Foruffrom 06 to 10 January 2012.

All the participants agreed to include their inpimtshis Diplomacy Dialogue/CSEND Policy Debate and
in some cases, they decided to edit and/or inchdditional inputs. CSEND thanks the authors feirth
contributions.

This Diplomacy Dialogue policy debate is an opemufio. Experts who would like to add their comments
and suggestions are welcome to do so. We will wphaiditional comments that help further deepen and
broaden the discussion.

Experts interested in submitting further contribng are invited to send their texts to the follayvin
addresssaner@dipomacydialogue.ongth copy tofiladoro@csend.org

Geneva, 19 April 2012

! See CSND Briefing PapeiDbha stalemate: |mplications and ways forward’ at
http://www.diplomacydialogue.org/publications/tradiplomacy/105-dohastalemate-implications-and-wiayesard-csend-
policybrief-genevaaugust-2011

2 Seehttp://groups.google.com/group/cuts-tradeforum




Prof Raymond Sanér

| have submitted to the readers of the CUTS-Tradlid that plurilateral agreements could provide a
way forward out of the current impasse arguing thlatrilateral agreements are within the WTO in
contrast to the ever growing FTAs, RTAs and BITs. you all know, the US representative proposed
such an approach for negotiation of services atMiZ8. The reactions as reported by Bridges were
mixed. Some countries were in favour, others exgaesstrong reservations. From my understanding,
plurilateral agreements offer market access base@@procity (see e.g. China’s current negotiafimm
membership of the GPA), other countries can joiseén useful. It is a transparent process and téispu
could be solved through the DS process within Wil@adntrast to disputes related to FTA/RTAs which
remain outside WTO.

8 CUTS Online Trade Forum, 06 January 2012.



Grant Aldonas, Senior Advisor (Non-resident), Ceatior Strategic and International Studiés

| don't disagree. For me, plurilaterals fall in t&egory of doing what is practical. It helps avtlie unit
veto any country can exercise under the princidlea single undertaking and it offers a way to
experiment with new disciplines in the absence rafggess among the group as whole, while at least
arguably being less inconsistent with the idea oftilateralism, if not the MFN principle, by virtuzf the

fact that the talks are within the framework of W& O and, therefore, more transparent.

You have the benefit of history on your side in gegging plurilaterals as a practical solution. They
provided a means of breaking the impasse in thetisipns that led to the Tokyo Round, when
countries like India were not prepared to acceptatditional disciplines implied in the Tokyo Round
codes.

Your approach also has the benefit of ensuringtti@resulting agreements are subject to WTO disput
settlement. That would help ensure a more consistiavelopment of trade jurisprudence and
international economic law than would be the caitle preferential trade arrangements or BITs.

Given those virtues, the question is why the "mérf@ trade policy reforms has moved in the oppmsi
direction? | think the answer there may well likea dispiriting disbelief that the WTO can functidn
also certainly arises from the very nature of afggemtial arrangement and ultimately back to the
mercantilist logic of trade negotiations and thiemtive action problem | alluded to in earlier est

Still worth pursuing. However, | think, as a mattsr law, that opening the door to discussions of
plurilaterals will require the same consensus laateluded us thus far in the DDA to, since it asagly
implies a deviation from MFN.

4 CUTS Online Trade Forum, 07 January 2012.



Jane Drake-Brockman, Global Services Network

Why we need to rethink the modalities of servicadd negotiations?

Trade negotiations on services have proven diffitmldate, both in the DDA and in various bilateral
contexts. Contributing factors include: lack dfoirmation among governments on the services economy
and their own commercial interests in servicesgabs of coordinated domestic strategies for sesvice
development; consequent policy uncertainty andrd@feness; lack of domestic impetus for regulatory
reform; inadequate private sector stakeholder dtatmn and absence of international support for
domestic regulatory transparency institution buiggi

The nature of a multilateral “round” and the WTncept of a “single undertaking” have perhaps also
impacted negatively on the prospects for servigegn that the negotiating focus to date in the Ditas
been on agriculture and manufactures.

Aspects of the GATS and the GATS negotiating maaliare also problematic, for example: the
technical complexity of GATS schedules; the unligidility of the GATS itself and its disconnectofn
business reality; uncertainties in GATS interpiietagiven the relative absence of dispute settl¢roase
law; and the absence of any “formula” by which t@ntify progress in reducing services barrierstaed
public opacity of services “offers”. The fact thddehind-the-border” services barriers relate toecor
aspects of a country’'s domestic legislation leamlsadditional problems, intensified by absence of
regulators from the negotiating table and lacklobgl support for international regulatory dialogue

The content and coverage of the recent GATS ndgoti@has also become increasingly outdated. The
DDA excluded key services —related topics such ragestment, competition policy and mutual
recognition of regulatory authorities. There is garer an increasing need for services negotiations
cover a range of “21st Century” issues, includiogexample global supply chain interoperability.

It should not be surprising that questions stattedrise as to whether a plurilateral approach migh
more effective, given that less than a third of W&O members had in any case submitted a DDA
services offer.

Consideration has to be given to ways in whichraises plurilateral might be devised, for exampleatv
would constitute a “critical mass” and how it might achieved. The WTO Information Technology
Agreement has been cited as a potential “criticassth model, where benefits are extended on an MFN
basis; another model cited is the WTO AgreemenGormernment Procurement for which the benefits
accrue on a reciprocal basis only to the signatorieis also important to remember that in effect
continued negotiations on services were alreadydataad as part of the built-in agenda from the Uaygu
Round and all it would take to recommence thenoligigal will to do so.

® Comments kindly provided by Mrs. Drake-Brockman.



Consideration also needs to be given to the exedtmagnitude of potential “free rider” problenss i.
whether market forces alone would provide suffitiexwentives for initial non-parties to a plurilegé
agreement to come on board. The underlying ecormfn& the known productivity enhancing impact of
reform to behind-the-border barriers) suggeststtiee would be strong natural incentives for ahition
parties to join in, in order to compete effectivély inward foreign investment in the services sect
This is borne out in the case of telecoms whereetigresearch evidence that countries that hatve no
signed the WTO Basic Telecommunications ReferemagePfail to attract telecoms investment.

One working assumption might therefore be thatugilpteral negotiation that attracted a “criticahss”

of major players would place economic pressure om-participants to cooperate or face significant
competitive disadvantages. To allow MFN to operatg, such “critical mass” negotiations would ned t

be within the WTO framework. Another possibility ght be purilateral negotiations outside the WTO
Framework, building on current experience for eximp negotiating the Trans Pacific Partnership
(TPP) agreement.

In any case, negotiating modalities would need ¢o structured to avoid the difficulties of past
request/offer negotiations. This might require mpe multi-modal services accord, for example a
standstill and rollback-type deal, without indivadischedules, or with negative, if any, listingswbuld

be important for business confidence to cover § bevad range of services sectors.

It would be important to apply the many lessonsrled from the last decade of bilateral servicedetra
and investment negotiations. Bilateral effortsibedalise services have used various types of tethie.
Some have followed the GATS architecture; othexe ldeparted from it significantly, including thrdug
recourse to the powerful negative list approach asel of “ratchet mechanisms”. Others are explicitly
“living agreements” which cater for continuous emtement of their liberalising content through
permanent ongoing negotiations accompanied by atmyl benchmarking dialogue and stakeholder
consultation.



Jane Drake-Brockman, Global Services Netwbrk

There is more than one model for plurilateral negioins on services, both inside and outside theDMT
attach a paper, put together by the City’U# which I, and others in the Global Services Gioa,
contributed, which describes and discusses thewsnptions.

The GPA is indeed one model. It is conditional MFAN. reciprocal, is under the WTO umbrella, open
all WTO members and can utilise the WTO DS mechmasis

The ITA is another model. It was MFN-based, gematain a critical mass basis and brought under the
WTO umbrella.

ACTA is sometimes referred to as another modelsidatthe WTO. Similarly TPP. Renegotiation of
aspects of the GATS is yet another possible option.

The fact is that only one third of WTO members hanbmitted services offers in the DDA. So the DDA
negotiations can hardly really have been descrasetmultilateral” anyway; they have in fact already
been plurilateral.

The services business community wants the negmigtio continue. Independently of negotiations on
other topics. Plurilateral is fine, given that th®A negotiations were effectively plurilateral argy
The big questions on modalities are mfn or non-mémd inside the WTO or outside?

| personally have a strong preference for criticelss mfn—based plurilateral negotiations under the
umbrella of the WTO. Chinese, Indian and Braziljgarticipation would be essential, and they are
currently nay-sayers. The market would eventudilggothem on board; because they will not attrdat F

in services unless they open up to it. And therimteextension to them of any mfn-based liberal@ati
resulting from a plurilateral could be expectedbémefit participants to the agreement at leastuashmas
non-participants, given (1) the economics of sewitade liberalisation — where domestic firms gean
much as foreign firms as the domestic regulatorydbn is eased and (2) the fact that services
liberalisation is difficult to implement on a preéatial basis.

But it would obviously be better to have the nayesa come on board at the outset; and the negmiati
take place inside the WTO (though not necessarifgeéneva). This is now a key issue for global sewsvi
industry business advocacy.

& CUTS Online Trade Forum, 07 January 2012.
" Note available fronmttp://www.thecityuk.com/assets/Uploads/Next-GetieraNegotiations-25-Oct-2011-FINAL.pdf




Guy de Jonquiérées

| have been following with interest the discussidnout plurilaterals. It does, indeed, seem thateludfer
the only realistic prospect in the foreseeablertufor negotiating liberalising agreements in seesiin
the WTO. However, there are a number of questiba to me at least, appears unresolved, in additio
to those already raised.

One is whether and how it would be possible todeny of the larger developing countries on bohrd.
am unclear whether it would be possible to negotitervices plurilateral on the basis of condéion
reciprocity. That would leave "critical mass" as tibvious approach. But could there be a "criticats"
without at least India and China participating? firécally, perhaps yes, since in many services s&cto
the bulk of exports is accounted for by industsiedi countries. But politically, would it not riskeibg
divisive to have an agreement that involved onlyOQDEmembers plus perhaps a few others, such as
Hong Kong and Singapore?

True, the telecoms, financial services and IT fdterals all managed to attract participation bgirsge of
developing countries, but for reasons specifihiihdustries concerned and to circumstance andgim
Telecoms succeeded because the industry's traalitiusiness model was already collapsing under the
impact of technological change that was making mofies, with their inherent cross-subsidies,
economically unsustainable; financial services d@amed to succeed because the negotiations coihcide
with the Asian financial crisis and failure wouldve risked further destabilising international finial
markets (IMF pressure on the crisis-hit economietatnch structural reforms undoubtedly helped, as
well); and the ITA was feasible because it waslffaflasy to demonstrate to developing economies
involved in global electronics production chainstthaxing the imported inputs essential to their
manufactured exports was a dumb idea.

But what today are the sectors in which it is gassio demonstrate to developing countries thatlavg
their barriers to services trade is clearly intlegionomic self-interest?

Another question concerns regulation. The evidenggests strongly that simply obtaining commitments
to remove barriers to services trade is not enooglits own, to liberalise trade. Such commitmetade
effective, need also to be backed by credible démesmpetition policy machinery. The failure of Me
Zealand's initial attempts at national telecomerhlisation, undertaken without the underpinningpaf-
competitive legislation, is a good example of whytriggered litigation that ended up in the lap of
Britain's Law Lords who, as | recall, refused tterhecause there was no applicable NZ law on wiuich
base a judgment.

Undoubtedly the most novel and important featuréheftelecoms agreement was the "reference paper",
which committed participating WTO members to abidea number of pro-competitive principles. |

suspect that the same holds true for other sergiee®rs as well. The question then becomes how pro
competitive regulation should be structured. Thare a number of options. The most obvious are

8 CUTS Online Trade Forum, 09 January 2012, origimadit edited by Mr. de Jonquiéres.



harmonisation of rules (complex and time-consumiagfl mutual recognition (which intrinsically
requires a high degree of trust between differegtilatory authorities).

Finally, is there any fresh thinking about how &salve the thorny old problem of federal/sub-fetlera
jurisdiction in those countries where it appliedvidus examples in the US are insurance, mediaide a
the law, and the number of sectors where the states primacy appears to be growing. | gather that
some states have even started imposing their ognola@on on hairdressers, in order to restrict
competition from out of state. Or is the only retii option to accept that the best is the enemthef
good and that having some sub-federal entitiesoandcbis better than having none at all?

| do not pretend to have answers to all these munsstbut would be interested to hear more frons¢ho
who have studied them in greater depth than |I.



Jane Drake-Brockman, Global Services Netwdrk

Services negotiations need new negotiating modalitiStand-alone” is one requirement. “Plurilateisl
another. But there is more. For all the reasons @entifies, the regulators need to be includethat
negotiating table. We need a generic “Services ieete Paper” setting out pro-competitive whole-of-
services principles against which to benchmarkisesvregulation. And in lieu of any “formula” oneth
basis of which to liberalise, we need at least soammon measures of levels of services protecthm.
do not need the failed request-offer process. Weadmeed positive schedules of commitments.

Why should developing countries take an interest®aBse getting rid of inefficient services reguolati
provides the single biggest domestic whole-of-econgroductivity boost on offer. It also improves
domestic competitiveness in the services sectelf itghich pretty much everywhere now employs most
people and generates most GDP.

Detail around these issues can be found in the PAIQREI report “Services Trade: Challenges for the
21st century” ahttp://www.pecc.org/images/stories/press-releasesIP1215 Services-trade.pdf

° CUTS Online Trade Forum, 09 January 2012.
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Ambassador B. K. Zutshi, Ambassador of India to tBeneral Agreement on Tariffs and Trade (1989
to 1994§°

Most of these ideas are not new, which is not tggest that they may not be explored for a way dut a
this stage for advancing negotiations, at leashénservices sector. It is true that a new rounGATS
negotiation from January 2000 was a part of theaue of the Uruguay Round, and these were initiated
in January 2000 in terms of that commitment, butsydosumed in the wider Doha Round undertaking.
Theoretically, therefore, it should be possiblad&ink them from the Doha Development Round to be
pursued separately.

The problem though is that by that token some mesnél also ask for agriculture negotiations to be
delinked from the DDR and be pursued independeadlythere was also a commitment in the UR to
undertake a fresh round of agriculture negotiatifsamn January 2001. Those interested in agriculture
negotiations, led by Brazil and Argentina, are kellf to agree to the resumption of services netiotia
without agriculture negotiations also being delishlkend resumed. This is not possible, given the US-E
stance on the issue, not certainly at this poitinie.

One may recall that a major reasons for wideniregsttope of the post-UR work programme of the newly
established WTO, which ultimately resulted in thBA) was the position taken by the US and the EU
that in agriculture they would have to make conicesswithout the prospects of getting anything riew
return in that sector and that for them it was mtialeto also have prospects of receiving concessio
other areas. It may also be recalled that durireggtesent round members interested in agricultural
liberalisation linked progress in services negitiat with that in agriculture negotiations, everydral

the notion of a single undertaking under which merabcould have allowed differential progress in
different negotiating areas subject to the prirecihlat ‘nothing is settled until everything is kett. In

that light the prospects of resumption of servioegotiations alone are rather dim.

As to recourse to plurilateral negotiations of eliéint varieties, there are issues of WTO law argbofl
faith of past negotiations that need to be adddefisst. Other than for such agreements negotiateter
Article V of the GATS, there has to be a consemsugoing down this route, which will be possibldyon

if the benefits of such plurilateral agreements agn@ subset of members are extended to non-
participants to these negotiations on an MFN baliés will be possible only if participants in such
negotiations also include major developing and gmgrmarket countries like Argentina, China, Brazil
India, South Africa, and Russia. The absence dfdétomuntries will pose the ‘free rider’ problemthe
major developed countries and perhaps rightly sopldrilateral agreement where concessions are
confined to the participating members only is regadlly permissible, except the one-time dispensatio
under the Annex on Article Il Exemptions. This vasnajor issue in the GATS negotiations as the US
wanted MFN also to be a negotiated commitment.

This also means a basic and fundamental shift ilNMTrom the notion of their single undertaking
character, which brings into question the goodhfaiature of the UR negotiations and the DDA

10 cuTs Online Trade Forum, 10 January 2012, origimadit edited by Ambassador Zutshi.
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negotiating mandate. If single undertaking approaek good for these two sets of negotiations on the
ground of facilitating exchange of concessions agnparticipants with differently endowed competitive
abilities, why is not so for present and future ategions? It cannot be that the developed couwtrie
having secured the inclusion of the services trale the intellectual property rights in the MTS and
finding themselves in difficulties in undertakingrther reform in the agriculture sector, the kng
undertaking notion is no longer relevant. Develgpitountries, more than ever, need the leverage
provided by the single undertaking character of MiEN’s for securing concessions of vital interest t
them and for political economy reasons. Politicallymultilateral trade negotiation is not a feasibl
proposition at this point in time. But that doed nmean that this position is not going to change. A
assessment about the prospects of resuming MTNs®gt to be undertaken after the US elections this
fall. The dangers to the MTS (WTO) as a resulthef¢urrent impasse are exaggerated. There is mihdea
of Cassandras now, as at several points duringheegotiations, who had pronounced the then MTS as
dead or dying. Strategically, for developing coig®y it is not a good idea to join in plutilateral
negotiations in services at this time, even unketthreat of Article V negotiations, which can iecked

and challenged for consistency with the Articleistiplines.

In regard to preparing a Reference Paper for Sesvion the lines of the Reference Paper on
telecommunications, this is also not a new idedatn, some work has been done on such a Paper for
Mode-4 liberalisation, which is very much on théléin the services negotiations. It is not feasital
have a reference paper to cover all the servidersedVe may need a number of sector-specific eafa
papers. What is really needed at this time is toplete negotiations on Subsidies, emergency safégua
measure, government procurement and disciplinegualification requirements and procedures and on
technical standards and licensing requirements;iwéiie the left over issues of the framework agesgm
from the UR.

12



Prof. Raymond Sanét

Many thanks for your stimulating and substantiapanses to my initial kick-off question as to the
viability of a plurilateral alternative approachttee current DDA impasse be that for the servieesoss

or for WTO-DDA in general. When | wrote my initighput, | thought as well of GATT/Nama and
GATT/agriculture not only GATS/services but the sefpuent inputs from Jane, Grant and Guy resulted
in a focus on primarily services. Staying with thisrrower scope, | have a few comments and further
queries.

Jane: The paper which you shared with the readetisisoforum is a very comprehensive and a well
thought out analysis of the services negotiationth va very detailed discussion of the different
plurilateral solutions available to the WTO membeuntries. In the paper, four choices of plurilater
approaches have been listed (pp. 4-5). Later inp#per, suggestion is made that the main altemativ
forms of services plurilaterals are only two outlad four namely

1. A GATS agreement ITA type- critical mass to aosector, limited actors and subsequent
MFN sharing of benefits and

2. AWTO agreement under GATS Art. V type labelptufilateral agreement having regard to
Economic Integration”.

The paper further suggests that a non MFN plurgdtagreement along the example of GPA “looks
unlikely to find favor” and also adds a suggestiorproceed towards a “GATS Version 2.0 Concept”
which would, among different items, consist of mensbnegotiating and adopting a cross-sectoral
reference paper modeled e.g. on the Telecom/ITilgteral which would be based on participation of
domestic regulators.

Part of the attraction and growing success of tR& @ the non-MFN architecture which has convinced
China to start adhesion negotiations and India asglly also signaled interest in joining the GPAe T
same process could be envisaged for other serseers. To link a plurilateral to MFN could make i
very difficult for such members to get support dstiwally and since WTO Plurilaterals are open-
architecture based agreements, the exclusivitpigparmanent. Plurilateral agreements could ovee ti
become fully multilateralised reaching MFN statuglose to it.

Another issue is the suggestion of asking memhersegotiate and agree on a cross-sectoral reference
paper. This sounds like a mini-Doha agreement sgudse for GATS. | would imagine that members
prefer to keep some grey areas. Too much transpaserd normative rigour could make it difficult for
many members to sell such a reference paper at trespecially if the reference paper becomes
normative.

1 cuUTs Online Trade Forum, 10 January 2012.
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Grant: thanks for giving us the benefit of yourdmiand at the same time specific historical knogdeof
the trade negotiations. We agree with each othemoat of your comments. | just have a question
regarding your ending note when you state:

Sl worth pursuing. However, | think, as a matter of law, that opening the door to discussions of
plurilaterals will require the same consensus that has alluded us thus far in the DDA to, since it
necessarily implies a deviation from MFN

Are you saying that starting negotiations on any péurilateral service agreements would need tlie fu
consensus of the current WTO membership? Washbatase when GPA was started? And if so, is there
any way around it other than taking a service [ateral outside of the WTO as Jane’s paper suggeste
the fourth plurilateral option?

Guy: you wonder how it would be possible to bringy aof the larger DCs on board of a service
plurilateral. At the same time, you state that thiecom, financial services and IT plurilateralsnea
about because of the fast technological changeamcbmitant change of the respective industrieshvhi
made continuation of traditional sector regulatlmmsed on cross-subsidization too costly for OECD
governments. You also wonder how it might be pdsstb demonstrate to DCs that lowering their
barriers to services trade is in their economitisétrest. You also wonder how to solve the fetlsud-
federal jurisdiction issue in light of possible platerals which by definition, being within WTOrea
signed by national governments, not provincial arities

My main response to your comments is that Chinaladi, two very large DCs, anticipate economic
benefits in joining the GPA and may be also exmkmnestic regulatory secondary benefits in better
controlling their domestic actors and provincesnitst make economic sense to both large DCs to want
to join the GPA.

14



Guy de Jonquiére

Thank you for your comments. I'll leave Grant amatel to reply to these sections that relate to their
points. For my part, | would add just two thingsrsE my assumption is that the question of the
feasibility of involving DCs in services plurilass goes wider than the GPA. Second, that the
indifference of most DCs towards the services talkhe Doha round doesn't encourage confidende tha
they would see virtue in pursuing liberalisationatmer WTO negotiations. Of course, economic logic
argues in favour of their doing so. But implemegtiih requires a strong political commitment by
governments to overcome powerful domestic resistaitcis hard, for instance, to envisage Beijing
rushing to negotiate the opening to internatiormahgetition of SOE monopolies in network industries.
The latter both wield a lot of political clout aade often spoken of by Chinese policymakers agmaiti
champions. At the very least, it seems to me thgtatempt to launch new plurilaterals in the WTO
needs to be preceded by a very precise identificaif the priority sectors to be targeted and lriose
diplomatic efforts to sound out the attitude ofdie DCs and to solicit their views and participati
from the outset. Otherwise, we risk ending up with much more than an OECD agreement negotiated
under WTO auspices. | am far from sure that thatldibe positive for the WTO as an institution.

2 cUTS Online Trade Forum, 10 January 2012, origmalit edited by Mr. de Jonquiéres.
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Jane Drake-Brockman, Global Services Netwotk

It is true that the idea of plurilateral negotiagoon services is not brand new. The idea has edplv
particulary over the last five years, in concertrmthe diminishing fortunes of the DDA. Its recenigin
lies largely in thought leadership in the businemmmunity; it is worth retracing this recent histor

The first phase of thinking centred on plurilateaglproaches as a means of completing the DDA. In
2007, a Warwick Commission Report recommendedcatitnass mfn-based plurilateral approaches, in
order to complete the Doha Round. The followingryd@a 2008, the Australian Services Roundtable
insisted (in light of prospective “Doha-lite” outo@s on services) that any DDA outcome must “build-i
continuation of services negotiations post-Dohaaostand-alone critical mass mfn basis. In 2009, a
World Bank research paper by Aaditya Mattoo prodaselurilateral approach specifically for services
That same year, the Hong Kong Coalition of Serviogkistries circulated an informal “rethink” at the
Global Services Summit in Washington, DC, proposinmediate recommencement post-Doha of stand-
alone critical mass, mfn-based plurilateral negioties on services. A year later, at the end of02@ie
Cordell-Hull Institute meeting in Sydney recommethde plurilateral approach to completing the DDA
negotiations on services.

The more recent phase of business thinking switatagily into a post-Doha mindset. The Global
Services Coalition, meeting in Hong Kong, callediy 2011 for stand-alone services plurilatemalthie
WTO, irrespective of what happens in the DDA. Invlimber last year, the APEC Business Advisory
Council called on APEC to consider modalities fewn stand-alone plurilaterals on services. Théfieac
Economic Cooperation Council (PECC) surveyed bssirend government opinion in Asia-Pacific and
found 72 percent of respondees thought APEC mendteald promote a plurilateral agreement on
services. The subsequent PECC/ADBI Taskforce owi&es called on APEC to build support for stand-
alone critical mass mfn-based plurilateral negimtiet on services, irrespective of what happensién t
DDA. The Trans Atlantic Taskforce on Trade and Btagent 2012 similarly recommends post-Doha
plurilateral negotiations, including on services.

This idea has certainly now captured official inmegion. The WTO Ministerial in December 2011 called

for “fresh approaches”, including plurilaterals attte United States called specifically for services
plurilaterals. The idea gained serious momentuithetinformal Trade Ministers meeting at the World

Economic Forum in Davos this January. The “Realbo® Friends of Services” met in Geneva in both
January and February; 18 members (including EUa2&)participating in the talks. The Group is now
reporting, in the interests of transparency andusieeness, to the WTO Council on Services. The
participants account for roughly 75 percent of wdrade in services. More participants would bedede

to ensure “critical mass”. The addition of Indiadad@hina would bring the sum to 87 percent. As Gay s

rightly emphasises, encouraging wide participatias to be a central focus of government and busines
attention.

Thanks to the Global Services Coalition, the ideavrhas a new name; the International Services
Agreement or ISA. There are of course two campsusfness, as well as official and academic thinking
with respect to modalities. The bulk of East Asigrinion, and European opinion, appears to lie with

13 Comments kindly provided by Mrs. Drake-Brockman.
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“critical mass, MFN based, inside the WTO” campittlth States opinion appears to be drawn more to
the “non-mfn, FTA-style coalition of the willing o@ under GATS Article V i.e. outside the WTO".
Either way, business commentators, for whom reguojaincoherence is a daily irritant, are calling fo
ways to be found of including the regulators in ameyv negotiations and of working harder towards
agreement on best practice principles.

In considering these developments, it is importanéemphasise that the DDA negotiations on services
were already effectively plurilateral anyway. Oplye-third out of 144 members had tabled a DDA offer
It should come as no surprise therefore that basiobservers are calling for at least those goventsn

to get on with it. Equally importantly, as Ambassadutshi points out, the legal mandate for stalota
services negotiations already exists, irrespeatif/¢he DDA. Such negotiations are mandated in the
“built-in” agenda at the conclusion of the Urugud&gund. All it would take to get on with them is
political will.

The simple fact is that services growth is too intguat to the world economy to ignore this emerging
opportunity, especially at a time when the worldreamy needs a boost. The contribution of services
industries to global GDP, employment, investmerdgdpctivity and poverty reduction is overwhelmingly
important. Three fifths of the global stock of FBInow in services. All traded goods, moreover, edyb
services, accounting on average for around 25 peafevalue add (or 50 percent in the case of kégh
goods). Reducing the costs of doing business ircgsris as important to manufacturers and farragrs

it is to services firms. With the DDA going nowheservices plurilaterals are the best way forward f
the WTO.

Summary of the main ideas debated and concluding nearks as of 16' April
2012 by the DD/CSEND team:

1. Plurilateral approach.It is a practical solution that helps avoid the unit veto any country can
exercise under the principle of a single underglind it offers a way to experiment with new
disciplines in the absence of progress among tbhepgas whole. However, as a matter of law,
discussions oplurilateral agreements will require the same congasus that has eluded thus
far the DDA, since it necessarily implies a deviation from MMMurilaterals provided a means
of breaking the impasse in the negotiations thdtttethe Tokyo Round, when countries like
India were not prepared to accept the additiorsdigines implied in the Tokyo Round codes.

2. Plurilateral agreementsThis type of agreements could provide a way fodaaut of the current
impasse arguing that plurilateral agreements atlgirwihe WTO in contrast to the ever growing
FTAs, RTAs and BITs. Plurilateral agreemeatfer market accessbased on reciprocityther
countries can joinif seen useful. It is enore transparent processand the resulting agreements
are subject t&VTO dispute settlement That would help ensure a more consistent devedopm
of trade jurisprudence and international econoraie than would be the case with preferential
trade arrangements or BITs.

3. Critical mass and extension of benefitd. plurilateral negotiation that attracts a “critianass”
of major players would place economic pressure on-participants to cooperate or face
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significant competitive disadvantages. To allow MFo operate, any such “critical mass”
negotiations would need to be within the WTO fraragky Another possibility might be
purilateral negotiations outside the WTO Framewbiklding on current experience for example
in negotiating theTrans Pacific Partnership (TPP) agreement The WTO Information
Technology Agreementhas been cited as a potential “critical mass” modkere benefits are
extended on an MFN basis; another model cited és WArO Agreement on Government
Procurement for which the benefits accrue on a reciprocalsasly to the signatories.

Free rider concernsConsideration needs to be given to the extent aagnitude of potential
“free rider” problems i.e. whether market forces alone would providdiceht incentives for
initial non-parties to a agree to a plurilateraiesgment.

Rethinking the modalities of a services trade ndgtibn in terms of a plurilateral approach.
Trade negotiations on services have proven diffitmldate, both in the DDA and in various
bilateral contexts due to:

1. lack of information among governments on the ses/ieconomy and their own
commercial interests in services;
2. absence of coordinated domestic strategiesfoices development; consequent
policy uncertainty and defensiveness;
3. lack of domestic impetus for regulatory refoinradequate private sector stakeholder
consultation and absence of international supportiémestic regulatory transparency
institution building.

The content and coverage of the rec&®ATS negotiations has also become increasingly
outdated: DDA excluded key services —related topics suchmesstment, competition policy and
mutual recognition of regulatory authorities. It vl be important to apply the many lessons
learned from the last decade of bilateral servicede and investment negotiationBilateral
efforts to liberalise services have used variousgs of architecture.

The idea of plurilateral negotiations on servicesmot a brand new ideaThe idea has evolved,
particularly over the last five years, in conceittwthe diminishing fortunes of the DDA. Some of
the proposals suggesting a plurilateral approachegotiations areWarwick Commission
Report (2007); theAustralian Services Roundtable(2008) in light of prospective “Doha-lite”
outcomes on services); \World Bank research paper by Aaditya Mattoo (2009) proposing
plurilateral approach specifically for servicesg thong Kong Coalition of Services Industries
proposing immediate recommencement post-Doha dafidssdone critical mass, mfn-based
plurilateral negotiations on services; t@ordell-Hull Institute meeting (2010) in Sydney
recommending a plurilateral approach to completimg DDA negotiations on services. More
recently, theGlobal Services Coalition meeting in Hong Kong, calling in July 2011 foarst-
alone services plurilaterals in the WTO, irrespectf what happens in the DDA. In November
last year, théAPEC Business Advisory Councilcalled on APEC to consider modalities for new,
stand-alone plurilaterals on services. TH&O Ministerial in December 2011 called for “fresh
approaches”, including plurilaterals and the UnitSthtes called specifically for services
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plurilaterals. The idea gained serious momentutheinformal Trade Ministers meeting at the
World Economic Forum in Davos this January. THReally Good Friends of Services"met

in Geneva in both January and February; 18 men{beisiding EU 27) are participating in the
talks.

Participation of developing countriesDeveloping countries should take an interest in a
plurilateral approach because getting rid of imédfit services regulation provides the single
biggest domestic whole-of-economy productivity oos offer. It also improves domestic
competitiveness in the services sector itself whpoktty much everywhere now employs most
people and generates most GDP. A plurilateral ageeé would be possible if participants in
such negotiations also include majdeveloping and emerging market countries like
Argentina, China, Brazil, India, South Africa, and Russia The absence of these countries will
pose the ‘free rider’ problem to the major devetbpeuntries and perhaps rightly so.

Regulators need to be included at the negotiatindplea The evidence suggests strongly that

simply obtaining commitments to remove barriersdovices trade is not enough, on its own, to
liberalise trade. Such commitments, to be effectiexd also to be backed by credible domestic
competition policy machinery. A generic “Servicesf&ence Paper” is needed to set out pro-
competitive whole-of-services principles againsicliito benchmark services regulation. And in

lieu of any “formula” on the basis of which to liladise, at least some common measures of
levels of services protection are needed.

Some questions that remain unresolved are:

Whether and how it would be possible to bring ahthe larger developing countries on board.
Could there be a "critical mass" without at leastid and China participating? But politically,
would it not risk being divisive to have an agreatnthat involved only OECD members plus
perhaps a few others, such as Hong Kong and Sing/apo

What are the sectors which could be used to shdw(e that lowering their barriers to services
trade is clearly in their economic self-interest?

Is there any fresh thinking about how to resolve tiorny old problem of federal/sub-federal
jurisdiction in those countries where it applies2He only realistic option to accept that the best
is the enemy of the good and that having some adérél entities on board is better than having
none at all?

How should pro-competitive regulation in the seegisector be structured?

In conclusion, based on the ideas summarized alpbwelateral agreements might constitute a
solution to the impasse of WTO/DDA as well as aidéw future trade agreements within the
WTO context. This approach would help WTO membengach an agreement on those issues in
which there might be a consensus and offer otheDWEembers options to join over time. If the
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plurilateral deals are well conceived and designed;participant WTO members would have an
incentive to join them at some later point.

A plurilateral approach would bring transparencythe system, allow related disputes to be
solved through the WTO Dispute Settlement Body lb@adased on the MFN principle. Such an
option should carefully consider the “free riderbplem and the extension on a MFN basis to the
non-participants in order to provide sufficient éntives for initial non-parties to a plurilateral
agreement to join such plurilateral agreementslatiea stage.
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